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HE United States Board of Tax Appeals was 
created by Congress in the Revenue Act of 

1924. The purpose of its creation was to pro- 
vide a tribunal within the executive branch of the 
Government, which should be independent of the 
Treasury Department, for the hearing and deter- 
mination of controversies between taxpayers and 
the Bureau of Internal Revenue, relative to the 
assessment and collection of 
additional taxes. Thereto- 
fore, the administration of 
the tax law in the executive 
branch of the Government 
had been reposed exclusively 
within the Treasury Depart- 
ment. This system gave rise 
to the criticism among the 
taxpaying public that under 
it there was not that degree 
of impartiality and independ- 
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The Responsibility of the Bar 
in Income Tax Practice 


By J. G. Korner, Jr.* 





HE Board of Tax Appeals ts pioneer- 

ing in a new field, says Mr. Korner, 
and to attain desired results needs legal and 
technical assistance of a high order. 


Responsibility for faults in the drafting 
and administration of income tax laws ts 
attributed in a large measure to the failure 
of the legal profession as a whole to give 
the interest and attention to tax problems 
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Board’s decision is favorable to the taxpayer, Con- 
gress has provided that the Bureau of Internal 
Revenue may not assess or collect the assessment 
without first bringing action and securing a judg- 
ment of court. If the Board’s decision is favorable 
to the Government, the tax may then be assessed 
and collected. Thereafter the taxpayer may sue in 
the courts-to recover the taxes so paid. Here, how- 
ever, the Board’s determina- 
tion may become an impor- 
tant factor, because Congress 
has enacted that the Board’s 
findings of fact shall be 
prima facie evidence of the 
facts therein stated in any 
proceedings in court wherein 
the Government sues to re- 
cover judgment for such a 
deficiency, or wherein the 
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cism was in all its aspects 
justified is not now a matter 
of concern. However, the 
discussion thus _ invoked 
resulted in the establishment of the Board of Tax 
Appeals, which in the language of the statute creat- 
ing it became “an independent agency in the execu- 
tive branch of the Government.” Thus it should be 
observed, the Board is not within, a branch of, or 
connected with the Treasury Department. 

The effect of the creation of the Board of Tax 
Appeals is to give the taxpayer a chance to have 
a trial of his case and a determination of the proper 
amount of his deficiency before he is required to 
pay it. The effect of the filing of an appeal is to 
stay assessment and collection of the tax until a 
decision has been rendered by the Board. If the 
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medical profession shows in stamping out 
disease. 





The Board of Tax Appeals, 
then, is in effect a judicial 
tribunal of limited jurisdic- 
tion. It has power to review 
determinations of the Com- 
missioner of Internal Revenue with respect to in- 
come and profits taxes, estate taxes, and the new 
gift tax. A number of questions have arisen as to 
the extent of the jurisdiction of the Board over taxes 
assessed under past revenue acts. The Board has 
decided in one litigated case that it has no jurisdic- 
tion over claims for refund. 

The statute provides that the members shall be 
appointed by the President, by and with the advice 
and consent of the Senate. On July 2, 1924, the 
President appointed twelve members, who on July 
16, 1924, met and took the oath of office and pro- 
ceeded to organize the Board. In March of this 
year four new appointments were made, bringing 
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the membership to sixteen. On September 1, an- 
other appointment was made. One resignation— 
that of the former chairman, Mr. Hamel, reduced 
the number of members to sixteen, where it now 
stands. The resignation of Mr. Ivins takes effect 
on September 9, and after that date the number of 
members will be fifteen. 


Early Administrative Problems 


Upon its organization, the first problem with 
which the Board was confronted was that of deter- 
mining its policy with respect to rules of practice. 
Congress left the question of formality of procedure 
to the judgment of the Board; so it became neces- 
sary to decide whether to provide for very informal 
proceedings, or for strictly technical rules, or for 
some system between the two. As has been stated, 
the Board is not a newly created appeal body of 
the Bureau of Internal Revenue, or even of the 
Treasury Department. If the Board were within 
the Bureau the entire records of the Bureau would 
be available to it, and all of the administrative 
aspects of each case would need be considered. 
Thus, the taxpayer would be in much the same 
situation as he was before the creation of the Board. 


But it was apparent that Congress did not so 
intend. The language of the statute, the debates 
in Congress, and the committee reports of Congress, 
make it clear that such was not the intent, but that 
the purpose was to create an independent agency 
with no motive but to apply the law to the facts 
in each case and reach the correct answer in that 
case. The Board has no function to perform in 
connection with the collection of the revenues, and 
hence is bound by no administrative precedents or 
policies. Its concern is to see, on the one hand, 
that the citizen is not unjustly assessed, and, on 
the other, that in the collection of its just revenue 
the Government is not unduly delayed. The Board 
represents neither party. Both parties are repre- 
sented by their own advocates. Copies of the 
Board’s Rules of Practice will be furnished upon 
request therefor. 


The statute provides that the hearings of the 
Board shall be public, and that all evidence shall 
be open to public inspection. The Board must not 
only decide the ultimate question of liability, but it 
must make a written report of its findings of fact, 
and its decision. In cases in which more than $10,- 
000 is involved, an opinion must be written. Asa 
matter of practice, however, the Board has written 
many opinions in cases of less than that amount. 
This is done because, in the opinion of the Board, 
the principle involved is important. 


The Board is composed of sixteen members at 
the present time. One member is elected by his 
fellow members as chairman. The remaining mem- 
bers are divided into four divisions. The divisions 
constitute the hearing units, and each division has 
a hearing room in which appeals assigned to it are 
heard. At the head of each division there is a 
division chief, who ordinarily presides at the hear- 
ings in his divison. 

The machinery of the Board is, briefly, as follows: 
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Upon the receipt of an appeal from a taxpayer it 
is given a number and then docketed. A copy of 
the petition is forthwith served upon the Solicitor 
of Internal Revenue, who is the law officer of the 
Commissioner. The Solicitor is given twenty days 
in which to answer or move in respect to the peti- 
tion. When the Solicitor has thus answered or filed 
a motion in respect to the petition, a copy thereof 
is forwarded to the taxpayer by registered mail, and 
thereupon the case is considered at issue in the 
Board. When issue is thus joined, the appeal is 
transferred to a Day Calendar for hearing, and set 
at a day not less than fifteen days hence. The Com- 
missioner is notified of this date, and the taxpayer 
is also notified by registered mail. 


At 9:30 a. m. on each hearing day ‘the parties 
litigant, with their counsel and witnesses, assemble 
in one of the hearing rooms of the Board. At that 
time the Chairman calls the calendar for that day, 
and notes the appearances and readiness of the par- 
ties to go forward with the appeals set for that day. 
The appeals in which issue is joined on motions of 
one kind or another are separated from those appeals 
in which issue is joined on the merits. 


The appeals involving motions are all assigned 
to one division for disposition. This is done in the 
interest of expedition and economy of time. The 
cases which are for hearing on the merits are then 
assigned for hearing to the divisions in the order 
of their appearance on the Day Calendar. One 
appeal is assigned to each division sitting. The 
remaining appeals which have been announced as 
ready are held in abeyance, and are thereafter 
assigned to divisions in the order in which they 
appear on the Day Calendar and as the divisions 
become vacant. That is to say, as soon as a di- 
vision has completed the first hearing assigned to it, 
the chairman is notified and the next appeal on the 
list is assigned to that division. In this manner 
the divisions are kept busy throughout the day, 
or until the hearings for that day are completed. 
It is comparatively seldom that we have the experi- 
ence of having cases to go over until the following 
day. Perhaps not more than a dozen times has this 
occurred in our experience of about a year. 


In the division the hearings are conducted sub- 
stantially as in the courts, except that there is no 
jury. Because there is no jury, the strict rules of 
evidence obtaining in law courts are relaxed, and 
the rules of evidence observed are more nearly 
those obtaining in courts of equity. The tax- 
payer has the opening and closing of the case, 
both as to evidence and as to argument. Counsel 
for both parties make opening statements in which 
are outlined the nature of the appeal, the points in 
controversy, and the respective contentions of the 
parties. The taxpayer then proceeds with the in- 
troduction of his evidence. This may be by wit- 
nesses who are sworn and placed on the witness 
stand, or by competent and authenticated docu- 
ments. The testimony of witnesses is reported by 
a court reporter, and transcribed and made a part 
of the record. Documents and other exhibits which 
are admitted as evidence are identified, marked, 
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and received into the record. The rules of the 
Board provide for the taking of evidence by deposi- 
tion on either oral or written interrogatories. The 
practice in this respect is similar to that obtaining 
in court. An order for the taking of depositions 
issues from the Board upon application therefor 
made in accordance with the rules. 

At the close of the evidence, argument is heard 
on behalf of both parties and the case is then taken 
as submitted. In cases in which either or both 
parties desire to file written briefs, the time for 
such filing is granted, and the case is deemed sub- 
mitted at the expiration of the time allowed for 
that purpose. 

When a case has been sub- 
mitted, the division which has 
heard it takes the case under 
advisement and reaches an 
agreement as to the proper de- 
cision. Thereupon the division 
prepares a report, which con- 
sists of the findings of fact, the 
decision and an opinion, if an 
opinion is required or is deemed 
necessary. This report is 
mimeographed, and a copy sent 
to each member of the Board 
for consideration and study. 

The statute provides-that a 
division decision shall become 
the decision of the Board at the 
expiration of thirty days unless 
within that time the chairman 
shall refer the decision for con- 
sideration by the whole Board. 
Up to the present time the 
practice has been followed by 
the chairman of referring every 
case to the whole Board for 
adoption. This is to preserve 
uniformity of decisions, and at 
the same time to allow each 
appeal to have the benefit of 
consideration by every Board 
member. As_ stated before, 
the division decision is sent to each member who 
studies it, and if he is in disagreement he prepares 
a statement of his views relative thereto. 

On Friday and Saturday of each week the Board 
meets and discusses the proposed opinions submitted 
by the division during the preceding week. At these 
meetings the fullest discussion of each case is gone 
into, and thereafter a vote is taken on a motion to 
adopt. To this date every decision and opinion 
which has been adopted has had this consideration 
and discussion by the Board. 

When the Board has reached a decision in an 
appeal, a certified copy thereof is forwarded to the 
taxpayer, and likewise one to the Commissioner of 
Internal Revenue. In addition to this the decisions 
and opinions of the Board are published in printed 
form by the Government Printing Office. This 
publication is known as the Reports of the United 
States Board of Tax Appeals, and is cited as “B. T. 
A.” The Government Printing Office accepts sub- 
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scriptions to these publications, which appear week- 
ly. When the paging reaches approximately 1600, 
these decisions and opinions are bound and issued 
in book form. 

In the statute creating the Board, Congress pro- 
vided that the principal office of the Board shall be 
in the District of Columbia, but that the Board or 
any of its divisions may sit at any place within the 
United States. It is provided that the times and 
places of the meetings of the Board, and of its 
divisions, shall be prescribed by the chairman with 
a view to securing reasonable opportunity to tax- 
payers to appear before the Board, or any of its 
divisions, with as little incon- 
venience and expense to tax- 
payers as is practicable. 

With a view to effectuating 
this intent of Congress, the 
Board, soon after its organiza- 
tion, adopted a mimeographed 
letter, a copy of which was for- 
warded to each taxpayer who 
filed an appeal. This letter ad- 
vised the taxpayer that it was 
the intent of the Board to hold 
hearings in localities as con- 
venient as practicable to tax- 
payers, and requested taxpay- 
ers to indicate their desire in 
the premises. With a year be- 
hind us now, experience has 
shown that approximately 85 
per cent of the taxpayers pre- 
fer to have their cases heard in 
Washington. 

The requests which have 
been made for hearings in the 
field have come almost exclu- 
sively from the states west of 
the Mississippi River. The 
great majority of these requests 
have come from the Pacific 
Coast States and from Texas 
and vicinity. These requests 
came in slowly, and as they 
were received the appeals to which they referred 
were segregated and placed in a suspense field cal- 
endar until a sufficient number should have been so 
calendared as to justify a division going into the 
field. By the month of April, 1925, about 200 cases 
had been calendared in the Northwest and Pacific 
Coast States, and accordingly plans were made to 
send a division into that territory. 

On May 2, 1925, a division of three members, 
accompanied by two law clerks and two secretaries, 
went forth. During the months of May, June and 
July they sat in Milwaukee, St. Paul, Seattle, Port- 
land, San Francisco and Los Angeles. They held 
hearings during the week of May 4 to 11 ‘i Mil- 
waukee, Wisconsin. From May 11 until May 20 
they were in session in St. Paul, Minnesota; from 
May 23 to May 29 they held hearings in Seattle, 
Washington; from May 30 to June 4 in Portland, 
Oregon; from June 5 to July 4 in San Francisco, 
California, and from July 5 to the latter part of 
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July they were holding hearings in Los Angeles, 
California. The division returned to Washington 
early in August. It is the hope that the Board will 
send another division into the central and south- 
western sections of our country during the fall of 
this year. 

Experience has proven that, in the main, the 
appeals involving comparatively large deficiencies 
are not asked to be heard in the field. It appears 
to be the taxpayer who has an appeal from a smaller 
deficiency who desires such hearings. The reasons 
for the latter are obvious. The expense of coming 
to Washington to present an appeal in which a 
small sum is involved might frequently be so great 
as to make the trip unprofitable, even if the case 
be won. 

The Board has been in existence a little over a 
year. It was about two months after organization 
before the Board began to function in the hearing 
of cases. During the period ending August 31, 
1925, 6,728 appeals were filed. Of that number the 
Board has disposed of and taken under submission 
3,416. We calendar on an average of 180 cases per 
week, and thus far we have kept within thirty to 
forty-five days of joinder of issue in all appeals. By 
that I mean that at our present rate we have been 
able to hear appeals within thirty to forty-five days 
after they are at issue. 

This apparently large output of work has been 
possible only by the almost continuous labor of the 
members and personnel. The members sit long hours 
in the hearing of cases—frequently sitting until 11 
o’clock at night. Their opinions must be written 
during the remaining hours of the night and on 
Sundays. That is the only way in which it has 
been possible to do it. The industry, loyalty and 
enthusiasm of the personnel of the Board’s organiza- 
tion of some 100 persons, in assisting the members, 


has contributed to a large degree in the results just 
shown. 


Outside Aid Needed 


The Board is still a new creation. It must prove 


its raison d’etre. It is striving hard to do so. It 
is treading on new ground, and before it can be 
determined whether the purposes behind its crea- 
tion have been accomplished, many problems must 
be disposed of. Some of its decisions may be criti- 
cized. The Board may make mistakes. It is quite 
probable that it will. It is practically without 
judicial decision to guide it. Compared with the 
wide variety of issues presented to the Board for 
determination the court decisions are negligible. 
The Board must, therefore, blaze its own trail to 
a very large extent. To do this properly requires 
legal and technical assistance of a high order. The 
Board earnestly desires that assistance, and this 
brings me to a phase of my remarks to which I 
solicit your careful thought. 

Since the advent of the income tax there has been 
a rather widespread criticism directed at both the 
revenue statutes and to their administration. The 
courts have not infrequently called attention to the 
difficulty of interpreting these statutes while the 
public, to a larger degree than is perhaps justified, 
has directed its criticism at the administration of 
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these statutes. It must be admitted at the outset 
that our Federal taxing statutes are not always easy 
of interpretation or administration. These statutes 
are of necessity very broad in their scope since they 
must be universal in application and must needs 
apply to an extremely wide diversity of subjects 
and persons. It follows that to attain their objec- 
tive these statutes must necessarily be intricate. 
Such a statute should have, and ought to have, the 
best legal and technical talent and skill available to 
assist in its construction. This applies with equal 
force to its interpretation and administration. 

I have had something over four years experience 
with our income tax laws; first in our Federal 
courts, in the preparation and trial of tax cases, and 
later in the administration of the laws as Assistant 
Solicitor of Internal Revenue, and lastly as a mem- 
ber of the Board of Tax Appeals. I have observed 
the criticisms just alluded to, and have pondered 
their cause and their solution. I have been led to 
the conclusion that the bar of our nation is in some 
degree, and to my mind to a very considerable 
degree, responsible for the conditions giving rise 
to such criticism. The sin is one of omission rather 
than of commission. In my opinion, the bar of our 
country is chargeable with the neglect of a great 
and important branch of the law. 

It needs no word of mine to demonstrate the 
gravity of an income tax law. A moment’s con- 
templation reveals that it touches the lives of more 
persons than any other civil law—to say nothing of 
its intimate relationship to business. Its importance 
therefore cannot be exaggerated. With this premise 
it naturally follows that such laws enlist the interest 
as well as the study of that profession best fitted 
by training to be of material aid in improving them. 

Our profession is an old one with honored tradi- 
tions and precedents. Taxation such as we have 
under the Sixteenth Amendment is new by com- 
parison. Taxation has never enlisted the interest 
and attention of our profession which its importance 
deserves. Indeed to a great majority it is uninter- 
esting or even distasteful. This is because they are 
ignorant of its absorbing interest. Lawyers who 
have made it a study or a specialty can testify to 
the accuracy of this statement. Such an one might 
be accused of partiality of judgment in this particu- 
lar but I am convinced that in no branch of the law 
is there a wider application of the principles of sub- 
stantive law than in income tax cases. The issues 
presented by such cases run the whole gamut of 
law—corporations, trusts, domestic relations, bank- 
ing, torts, partnerships, contracts, real property, and 
even criminal law where fraud is involved. There 
is no specialist in the profession whose talents are 
not needed in constructing and administering this 
broad and important branch of the law. 

It is a matter of comment that lawyers and law 
firms engaged in general or special practice refer 
their clients with tax problems to others or dele- 
gate this important work to law clerks. Whether 
this is due to a failure in appreciating the gravity of 
the matter or a disinclination to deviate from the 
paths of habit, I do not know. However, I do feel 
that in such instances an injustice is apt to be done 

Continued on page 376 
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‘Tax Considerations Involved in 
Real Estate Transactions 


By JaMes J. LEAH Y* 


HE Florida real estate boom and the large 

volume of real estate sales in other parts of 

the country have focused attention to the in- 
come tax liability involved in such transactions. 

For the individual the measure of the gain or loss 
on a real estate sale depends upon the basis to be 
taken for computation, and the basis which must be 
used is governed by the date when the property was 
acquired, and the manner of acquirement, whether 
it was obtained by purchase, gift or inheritance. 

If property has been acquired by purchase after 
March 1, 1913, the general rule is that the basis for 
determining gain or loss on the sale or other dis- 
position of the property is cost. With respect to 
the sale of property acquired before March 1, 1913, 
computation of gain or loss is based on cost or the 
“fair market value” at March 1, 1913, whichever 
is higher. 

The taxable gain on property acquired prior to 
January 1, 1921, by gift, or at any time by bequest, 
devise, inheritance or any transfer or trust which 
is treated as testamentary, is the excess of selling 
price over the fair market value when acquired, but 
not more than the excess over fair value as of March 
1, 1913, if previously acquired. Cost to the previous 
owner is not material in such a case. The appraised 
value of property acquired by will or descent for the 
Federal estate tax or for a state inheritance tax is 
taken by the Department to be the fair market 
value. 

The date of acquisition of property received by 
trustees under a will is the date of the death of the 
testator, rather than the date of distribution to the 
trustees, and the fair market value as of the date 
of the testator’s death is the basis for determination 
of gain or loss upon subsequent sale by the trustee. 

Transfers treated as testamentary and, therefore, 
in which the basis is the value at the time of trans- 
fer are: 

(1) A transfer or trust in contemplation of 
or intended to take effect in possession or en- 
joyment at or after the death of the grantor, 
except in case of a bona fide sale for a fair con- 
sideration in money or money’s worth, (2) a 
transfer or trust of which the enjoyment was 
subject at the date of the decedent’s death (at 
the time of sale) to any change through the 
exercise of a power, either by the decedent 
(grantor) alone or in conjunction with any per- 
son, to alter, amend, or revoke, or where the 
decedent relinquished any such power in con- 
templation of death, except in a bona fide sale 
for a fair monetary consideration. (3) A trans- 
fer under a general power of appointment exer- 
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cised by will or by deed in contemplation of 

death or intended to take effect in possession or 

enjoyment at or after death, except a bona fide 
sale for a monetary consideration. 

The basis for computing gain derived or loss sus- 
tained on a sale of property acquired by gift or by 
transfer in trust after December 20, 1920 (not in- 
cluding acquisition by bequest, devise, inheritance, 
or by any transfer in trust which is treated as testa- 
mentary) is the same as it would have been in the 
hands of the donor, or the last preceding owner by 
whom it was not acquired by gift, or to the grantor 
of the trust. In case of a transfer in trust this basis 
is increased in the amount of any gain, or decreased 
in the amount of any loss, to the prior owner upon 
the transfer which was recognized under the income 
tax law applicable when it was made. If the Com- 
missioner finds it impossible to obtain the necessary 
facts with respect to property obtained by gift, the 
rule is that the basis shall be the value of the prop- 
erty as of the approximate date at which it was most 
probably acquired by the last preceding owner by 
whom it was not acquired by gift. 


Allowances for Improvements 


Whether the basis in any case be cost or the 
March 1, 1913, value, provision is made in Section 
202 (b) 1924 Act and Article 1561 of Regulations 
65 for the addition thereto of expenditures for 
capital improvements and betterments and carrying 
charges (including taxes on unproductive real 
estate). Adjustments for depreciation, depletion 
and obsolence or depreciable improvements shall, 
of course, be made; cost, or other basis to be reduced 
by all depreciation or depletion allowed taxpayer as 
to such property in his tax returns during his period 
of ownership. Commissions paid an agent in pur- 
chasing property, expenditures for abstract or title 
guarantee policy and for recording the deed, and 
expense incurred for legal services in examining 
the title, or later in defending or perfecting the title, 
may be added to the cost of the property. 

To arrive at net selling price, there may be de- 
ducted from gross sale price, commissions paid for 
making the sale, stamps on the deed if paid by 
grantor, and in general necessary expenditures made 
in the consummation of the sale. 

The owner of real estate should keep in mind the 
distinction between ordinary taxes and taxes which 
are assessments paid for direct benefits to the prop- 
erty, such as pavement, sidewalks, lighting, sewer 
and other like improvements, imposed because of 
and measured by some benefit inuring directly to 
the property against which the assessment is levied. 
These special assessments do not constitute an 
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allowable deduction from the taxpayer’s gross in- 
come but are in the nature of capital expenditures 
and are to be added to the cost of the property. 
However, the taxpayer is not allowed to include as 
a part of the cost of his property assessments made 
for the maintenance or repair of local benefits. Inci- 
dental repairs which neither add to the value of the 
property nor appreciably prolong its life are charge- 
able against income in the years when the outlay 
therefor is made, but may not be added to the cost 
of the property. 

In the development of real estate it often happens 
that building lots are sold before the contemplated 
development work is completed. Where the selling 
price of the lots includes the cost of development 
work already made or to be made in accordance 
with the contract of sale, the profit realized on the 
sale of the lots should be based on the cost of the 
land (or its fair market value as of March 1, 1913), 
plus the actual and estimated future expenditures 
for development. If the estimated future expendi- 
tures should be subsequently ascertained to be in- 
correct, amended returns should be filed as the basis 
for an adjustment of the tax for the years when 
purchased. It is necessary, however, to distinguish 
between development costs which properly relate 
to the lots which are sold and those which relate 
to some interest in the property which is retained 
by the development corporation. For example, a 
golf course may be actually transferred to the pur- 
chasers of the land, in which case the cost of con- 
structing it represents an additional cost of the lots 
sold. If, on the other hand, the purchasers of the 
lots receive only a qualified interest in the golf 
course, such as an annual club membership, and, if 
some interest is retained by the corporation, such 
as the privilege of disposing of other memberships 
or such as a reversionary interest in the land after 
the dissolution of the golf club, the cost must be 
apportioned between the interest which is disposed 
of and that which is retained, according to present 
relative market values. 


Effect of Form of Proprietorship 


As in the case of other property transactions, the 
measure of the amount of gain or loss and the 
amount of the gain which must be shared with the 
Government generally varies also according to the 
form of the proprietorship carrying on the trans- 


actions. Circumstances determine for any indi- 
vidual or group of individuals whether the advan- 
tage lies in individual, corporate or some form of 
trust organization. Operations in real estate are 
frequently conducted by means of syndicates. A 
syndicate may be taxable as an association, a joint 
venture or partnership, or as a trust, according to 
the form of its organization. 

If a syndicate is taxable as an association, then 
the gain will be taxed to the syndicate as in the 
case of corporations and the members of the syndi- 
cate will be taxable for surtax upon distributions 
made to them. 

If a syndicate is so organized as to constitute a 
partnership or a joint venture then the syndicate 
as such is not taxable but the distributive share of 
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the gain is taxable to the members even though no 
distributions have been made to the members dur- 
ing a given taxable year. 

A trust may be considered for tax purposes as an 
association, taxable as a corporation, an entity sub- 
ject to tax as an individual, or a mere agency for 
custody of income which is taxable to the bene- 
ficiaries or to the grantor, depending upon the dis- 
position of the income under the terms of the trust. 
Whether a trust will constitute one or the other 
of these entities depends, among other factors, upon 
the form of organization, the extent of control 
vested in the beneficiaries, the nature of the opera- 
tions to be carried on by the trustee, the extent to 
which income is to be distributed currently, and 
the existence and character of a power of revoca- 
tion vested in the grantor or other persons. 

In the event that a syndicate constitutes a trust 
for tax purposes, the basis for computing gain or 
loss on the sale of property acquired after December 
31, 1920, is the same as it would have been in the 
hands of the grantor of the trust, increased in the 
amount of gain or decreased in the amount of loss 
which was recognized to the grantor upon the trans- 
fer under the income tax law applicable when the 
transfer was made. If a transfer of property is 
made by a grantor for a fair consideration, obvious- 
ly the actual cost to the syndicate or the members 
should be the basis for determining the gain or loss 
upon a subsequent sale. This result may be ob- 
tained perhaps under the statute even though the 
law makes no exceptions to the rule for determining 
the basis of property acquired by transfer in trust 
after December 31, 1920, as above stated. 

Article 1504 of Regulations 65, governing the dis- 
tinction between an association and a trust, has 
recently been amended to read as follows: 

Where trustees merely hold property for the collection 
of the income and its distribution among the beneficiaries 
of the trust and are not engaged, either by themselves or 
in connection with, the beneficiaries, in the carrying on of 
any business, and the beneficiaries have no control over 
the trust although their consent may be required for the 
filling of a vacancy among the trustees or for a modifica- 
tion of the terms of the trust, no association exists, and 
the trust and the beneficiaries thereof will be subject to 
tax as provided by Section 219 and by Articles 341-347. 
If, however, the beneficiaries have positive control over the 
trust, whether through the right periodically to elect trus- 
tees or otherwise, an association exists within the meaning 
of Section 2. Even in the absence of any control by the 
beneficiaries, where the trustees are not restricted to the 
mere collection of funds and their payment to the bene- 
ficiaries, but are associated together with similar or great- 
er powers than the directors in a corporation for the pur- 
pose of carrying on some business enterprise, the trust is 
an association within the meaning of the statute. 

If one or more persons owning real estate form a 
selling corporation the transfer to the corporation 
will not be taxable if each person who takes stock 
and securities in the corporation in exchange for his 
property receives such stock and securities sub- 
stantially in proportion to his interest in the prop- 
erty and the persons involved are in control of the 
corporation, that is, have ownership of at least 80 
per cent of the voting stock and at least 80 per cent 
of the total number of shares of all other classes of 
stock of the corporation. In the event that prop- 
erty acquired by the corporation under such cir- 
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cumstances is sold the basis for computing gain or 
loss is the same as it would be in the hands of the 
transferor, namely, cost to him or value as of March 
1, 1913, with proper adjustment, increased in the 
amount of gain, if any, or decreased in the amount 
of loss, if any, which was recognized to the trans- 
feror upon the transfer to the corporation, under 
the law applicable in the year in which such trans- 
fer was made. These rules apply as well to prop- 
erty which is transferred to any syndicate which 
may be taxable as an association in the same manner 
as a corporation. 

If a corporation holding real estate is reorganized, 
or two or more such corporations are consolidated, 
or one corporation acquires the property of another, 
the plans of the reorganization must be carefully 
worked out to prevent incurring unnecessary tax 
liability upon the transfers. 


Installment Sales 


Sales of real estate involving deferred payments 
on which the gain may be reported on the install- 
ment basis are defined in Article 44 of Regulations 
65 as those in which the initial payment is relatively 
small (generally less than one-fourth of the purchase 
price) and the deferred payments usually numerous 
and of small amount, including sales (a) where there 
is immediate transfer of title when a small initial 
payment is made, the seller being protected by a 
mortgage or other lien as to the deferred payments, 
and (b) agreements of purchase and sale which con- 
template that a conveyance is not to be made at the 
outset but only after all or a substantial portion of 
the agreed installments have been paid. 

Deferred payment sales not on the installment 
basis are described in Article 44, Regulations 65, as 
those in which a substantial first payment is made 
(ordinarily not less than one-fourth of the purchase 
price), where the deferred payments are relatively 
small in number and secured by a mortgage or other 
lien. Article 46 provides that even where a sub- 
stantial first payment has been made but the obliga- 
tions assumed by the buyer have no fair market 
value, no taxable income is realized until cash or its 
equivalent has been received in an amount in excess 
of the cost of the property. 

It should be noted that the initial payment is 
deemed to include the face amount of any mortgage 
existing on the property at time of the sale and 
which is assumed by the purchaser. This is re- 
garded the same as cash; so held by Board of Tax 
Appeals in Appeal of Alice James (Dec. No. 199). 
It also is held to include all the installments cashed 
in during the year of the sale. These circumstances 
should, therefore, be considered in determining 
whether the amount of the initial payment is less 
than one-fourth of the selling price for installment 
plan purposes, and also in computing the amount of 
his cost deemed to have been thereby reimbursed 
the seller. 

Where lien notes are given to cover future pay- 
ments for property purchased, such notes are con- 
sidered as the equivalent of cash to the extent of 
their fair and reasonable discountable value. How- 
ever, where the discount on the personal credit of 
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the vendee is unduly excessive, such evidences of 
indebtedness have been held not to be the equivalent 
of cash, and so to have no fair market value at date 
of their receipt. 

Where a taxpayer purchases a tract of land with 
a view of dividing it into lots to be sold as such, it 
is required that the cost of the entire tract shall be 
equitably apportioned to the several lots and made a 
matter of record on the books of the taxpayer, so 
that any gain derived from the sale of any lots which 
constitutes taxable income may be returned as in- 
come for the year in which the sale was made. 
Even where a taxpayer purchased real estate with a 
view to reselling the same as a whole, but subse- 
quently sold a part of it in separate tracts, the sale 
of each parcel was held to be a separate transaction 
for the purpose of accounting for gain or loss.2 By 
this method there is a measure of gain or loss from 
every lot, and the sale of each lot will be treated as a 
separate transaction and the gain or loss upon each 
lot should be accounted for. The requirement that 
the cost of the entire tract be “equitably” appor- 
tioned to the several lots does not mean “ratably” 
apportioned. The cost should be allocated with 
proper regard to the relative value of the various 
tracts. For example, when a taxpayer has pur- 
chased a tract of land containing acreage so varied 
in character that he would not pay the same price 
for the poorer quality of land as he would for that 
which was more tillable, the taxpayer is permitted 
to show by competent evidence the actual propor- 
tion of the cost of the entire tract which is properly 
allocable to the portion sold.® 

Parts of a tract which are retained by the sub- 
dividers or are conveyed in payment of expenses 
must be charged with the proportionate cost and 
the outside sales cannot be applied against the entire 
cost before reporting profit. If it is not possible to 
make an equitable apportionment. of cost, there is 
no taxable profit until the aggregate of all amounts 
received exceeds the total cost. Parcels conveyed 
in payment for selling or subdividing services repre- 
sent income to recipients to the amount of their fair 
market value when received and result in a profit to 
the extent to which the cash value of the services 
received is in excess of the proportionate cost of 
the property transferred, just as if the property had 
been sold for cash which was paid for the services. 

The legal distinction between a sale and a con- 
tract to sell in the future makes possible means of 
postponing deed and ownership or benefits of own- 
ership, or possession in such a way as to defer 
realization of reportable gain. 





~ 2Off. Dec. 1072, 5 C. B. 89. 
2], T. 1843, I1-2 C. B. 72. 


Charles R. Nash Heads Income Tax Unit 


O FILL the vacancy made by the resignation of Jarnes 

G. Bright, Charles R. Nash has assumed the duties 
of Deputy Commissioner in charge of the Income Tax 
Unit. Mr. Nash will also retain his duties as Assistant 
Commissioner. . 

Mr. Nash, who is from St. Paul, Minnesota, has been in 
the service of the Bureau of Imternal Revenue since 1910. 
Prior to his appointment as Assistant Commissioner, he 
was Deputy Commissioner in charge of the Accounts and 
Collections Unit. 





Direct and Indirect Taxes as 
Contemplated by the Constitution 


By Water E. Barton* 


N a previous discussion we stated that capitation 

and other direct taxes were required to be laid 

by the rule of apportionment, and duties, im- 
posts, and excises, by the rule of uniformity. Also 
that duties, imposts and excises were commonly 
designated as indirect taxes... We reserved for dis- 
cussion here the distinction between direct and in- 
direct taxes as contemplated by the Constitution. 

Although the imposition of taxes is one of the 
most indispensable attributes of sovereignty, we find 
that no clear exposition of direct taxes was made 
in the Constitutional Convention. As a matter of 
fact, Rufus King asked on the floor of the conven- 
tion what was meant by direct taxes and no one 
answered.” Hamilton several years later in discuss- 
ing the distinction between direct and indirect taxes 
said: 

It is a matter of regret that terms so uncertain 
and vague in so important a point are to be found in 
the Constitution. We shall seek in vain for any ante- 
cedent settled legal meaning to the respective terms. 
There is none. We shall be as much at a loss to find 


any disposition of either which can satisfactorily 
determine the point.’ 


As explained previously, the restrictions placed 
in the Constitution on the Federal taxing power 
were the result of compromise of the conflicting 
economic and geographical interests prevailing at 


that time. It was not a subject which could be de- 
bated freely for fear that the whole constitutional 
plan would be wrecked. Hence, the uncertainty 
as to what our constitutional fathers intended by 
these terms. 

The Supreme Court was called upon to construe 
this language in 1796 during Washington’s second 
administration in the case of Hylton v. United 
States.” 

The Act of June 5, 1794, provided: 

That there shall be levied, collected and paid upon 
all carriages for the conveyance of persons which 
shall be kept by or for any person for his or her own 


use or to be let out to hire or for the conveyance of 


passengers, the several duties and rates follow- 
ing * * * * * * 


It was stipulated that Hylton owned one hundred 
twenty-five chariots for the conveyance of persons 
exclusively for his own separate use. He was 
compelled to pay the tax imposed by this Act and 
thereupon brought suit against the United States 
to’ recover the amount paid. He contended that 
the tax was direct and that it was unconstitutional, 


* Of the Washington, D. C., Bar, Co-Author of Barton and Brown- 
ing’s ‘‘Federal Income and Estate Tax Laws, Correlated and An- 
notated.”’ 

1“Constitutional Tax and Uniformity Requirements,’ National In- 
come Tax Magazine, May, 1925. 

23 Madison Papers 1337. 

‘7 Hamilton’s Works 848. 

*“Scope of the Federal Taxing Power,’’ National Income Tax 
Magazine, October, 1924. 

*3 Dal. 171. 


because it was not apportioned among the several 
states pursuant to the Constitution. 

The case was ably argued on behalf of the United 
States, by Richard Henry Lee, Attorney General of 
the United States, and Alexander Hamilton, Ex- 
Secretary of the Treasury ; on behalf of the taxpayer 
by Charles Campbell, Attorney General of Virginia, 
and Jared Ingersoll, Attorney General of Pennsyl- 
vania. 

There were two interesting facts connected with 
this case. The unconstitutionality of an Act of 
Congress was raised for the first time, and the Gov- 
ernment paid the fees of counsel on both sides. The 
aggregate of the fees paid was approximately 
$1,000.° 
™ The court held that the tax was a duty and not a 
direct tax, and that it was not required to be ap- 
portioned among the several states. All of the jus- 
tices who heard the arguments handed down sepa- 
rate opinions but gave substantially the same reasons 
for the decision announced. Mr. Justice Chase in 
the course of his opinion said: 

The Constitution evidently contemplates no taxes as 
direct taxes, but only such as Congress could lay in 
proportion to the census. The rule of apportionment is 
only to be adopted in such cases where it can reasonably 


apply; and the subject taxed must ever determine the 
application of the rule. 


If it is proposed to tax any specific article by the rule 
of apportionment, and it would evidently create great 
inequality and injustice, it is unreasonable to say that 
the Constitution intended such tax should be laid by that 
rule. : 

It appears to me that a tax on carriages cannot be 
laid by the rule of apportionment without great inequali- 
ty and injustice. 

The learned Justice, therefore, concluded that the 
tax on carriages must be indirect. 

In further discussing the question, Mr. Justice 
Chase said: 

It seems to me that a tax on expense is an indirect 
tax; and I think an annual tax on a carriage for the 
conveyance of persons is of that kind because a carriage 
is a consumable commodity; and such annual tax on it 
is on the expense of the owner 


Mr. Justice Paterson was of the opinion that: 
All taxes on expense or consumption are indirect 

taxes. A tax on carriages is of this kind, and, of course, 

is not a direct tax. Indirect taxes are circuitous modes 

of reaching the revenue of individuals who generally 

live according to their income. : 

In these opinions it was intimated, but not decid- 
ed, that direct taxes within the purview of the Con- 
stitution included only capitation or poll taxes and 
taxes on land. 

Hamilton in his brief for the government argued 
as follows: 


® Warren’s, The Supreme Court in United States History, Vol. 1, 
p. 146. 
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The following are presumed to be the only direct 

taxes: Capitation or poll taxes, taxes on lands and 
buildings and general assessments, whether on the whole 
property of individuals or on their whole real or per- 
sonal estate. All else must of necessity be considered 
as indirect taxes.’ 

Madison, who was a member of the Constitutional 
Convention and one of the quthors of the Federal- 
ist, as well as a member of Congress when the legis- 
lation under review was enacted, considered that the 
tax was direct and unconstitutional. In a letter to 
Jefferson he said: 

The taxes on carriages succeeded in spite of the 
Constitution by a majority of twenty, the advocates of 
the principle being reinforced by the adversaries of 
luxuries.* 

Thus at the very dawn of our constitutional his- 
tory there was considerable confusion as to the dis- 
tinction between direct and indirect taxes. We 
shall see that this confusion obtained to a great ex- 
tent throughout the ensuing century 

The question again arose in 1868 in the case of 
Pacific Insurance Company v. Soule.” The Act of 
June 30, 1864, as amended by the Act of July 13, 
1866, imposed a duty of a certain per cent: 

Upon the gross receipts or premiums or assessments 
for insurance from loss or damage by fire or by ‘the 
perils of the sea made by every insurance company 
whether inland or marine or fire insurance * * * * and 
that in the account or return to be rendered they shall 
state the amount insured, re-insured, continued, the 
gross amount of premiums received and assessments 
collected and the duties by law accruing thereon for the 
quarter then next preceding. 

A duty was also levied “on all dividends in scrip 
or money thereafter declared due **** to stock- 
holders, policy holders or depositors or 
whatsoever **** as part of the earnings, 
or gains of any bank, trust company, 
tution, and of any fire, marine, life, 
company,” ete. 

The court construed the law to impose “a tax 
upon the business of an insurance company,’’ and 
held that it was a duty or excise. Again great stress 
was laid upon the proposition that the apportion- 
ment of the tax in question would result in inequali- 
ty and injustice. 

In the case of Veazie Bank v. Fenno,” decided in 
1869, the Supreme Court was called upon to decide 
whether the duty imposed by the Act of July 13, 
1866, on the circulation of bank notes was direct or 
indirect. The Act imposed a tax as follows: 

That every national banking association, state bank, 
or state banking association, shall pay a tax of ten per 
centum on the amount of notes of any person, state 
bank, or state banking association, for circulation and 
paid out by them after the first day of August, 1866. 
The Veazie Bank was compelled to pay a tax of 

ten per cent on its bank notes issued for circulation. 
The bank contended that the tax was a direct tax 
and subject to the rule of apportionment. The 
court held that it was an excise or duty on the 
ewculation or use of the notes, and, therefore, sub- 
ject to the rule of uniformity. 

Again the court stated obiter that a tax on per- 

sonal property, excluding slaves, 


parties 
income, 
savings insti- 
inland insurance 


was not within 


*7 Hamilton’s Works 332. 

*Madison’s letter to Jefferson, dated May 11, 1794. 
°7 Wall. 433. 
™S Wall. 533 
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the category of direct taxes. Reference was made 
to various acts of Congress to fortify this conclu- 
sion.'! 

In 1874 the question again arose in the case of 
Scholey v. Rew.” The legislation under review was 
the Act of June 30, 1864, as amended by the Act of 
July 13, 1866, which imposed a duty on the succes- 
sion to real estate “by will, deed or laws of descent 
by reason whereof any person shall become benefi- 
cially entitled in possession or expectancy to any 
real estate or income thereof upon the death of any 
person dying after the passage of the Act.” 

The court sustained the tax as an excise or duty 
upon the devolution of the real estate and not upon 
the real estate itself. Mr. Justice Clifford in the 
course of his opinion said: 

Taxes on houses, lands and other permanent real 
estate have always been deemed to be direct taxes, and 
capitation taxes by the express words of the Constitu- 
tion are within the same category, but it has never been 
decided that any other legal exactions for the support 
of the Federal Government fall within the condition 
that unless laid in proportion to numbers that the 
assessment is invalid. 

Whether direct taxes comprehended any other tax 
than a capitation tax and a tax on land was not de- 
cided, inasmuch as it was unnecessary to the de- 
termination of the case before the court. 

In 1880 in the case of Springer v. United States” 
the constitutionality of the income tax imposed by 
the Act of March 3, 18605, was before the court. The 
act provided: 

There shall be levied, collected and paid annually 
upon the annual gains, profits and income of every per- 


son * * * * whether derived from any kind of property, 
rents, interest, dividends or salaries * * * * 


Hamilton was quoted by the court where he sug- 
gested that direct taxes should be held to be only 
“capitation or poll taxes, and taxes on lands and 


"See “Apportionment and Uniformity Requirements of the Con- 
stitution,’’ National Income Tax Magazine, May, 1925, for a discussion 
of these acts. 

1323 Wall. 


‘102 U.S. 5586. 
Continued on page 380 


Field Hearings by Board of Tax Appeals 
Begin at St. Louis October 5 
[ELD hearings by a division of the Board of 
Tax Appeals will be resumed at St. Louis on 
October 5. The next series of hearings are 
scheduled for Kansas City, beginning on November 
2, according to the present schedule. Division es 
4, consisting of John M. Sternhagen, chief, W. 

Lansdon and Charles Roger Arundell, will sliiihect 
this series of hearings in the Middle West. 

Mr. Jj. J. Marquette has been designated as chief 
of Division No. 1, succeeding Mr. J. S. Y. Ivins, 
whose resignation became effective on September 
9. The Division assignments of the 
are now as follows: 

Division No. 1—John J. Marquette, Chief, Logan 
Morris, William R. Green, Jr., William D. Love. 

Division No, 2—Albert E. James, Chief, Benjamin 
H. Littleton, Charles P. Smith, Summer L. Trussell. 

Division No. 3—A. E. Graupner, Chief, Charles 
M. Trammell, Percy W. Phillips. 

Division No, 4—John M. Sternhagen, Chief, W. C. 
Lansdon, Charles Roger Arundell. 


3oard members 
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| WASHINGTON TAX TALK | 


OW amenable to guidance from the White House and 

the Treasury Department Congress will be at the com- 
ing session seems still to be an undecided question with 
Administration advisers at the Capitol. During the fore 
part of the month word was given out, ostensibly from 
official sources, that the Administration will advocate, among 
other modifications of the revenue laws, reduction of sur- 
taxes to a maximum of 20 per cent, repeal of the publicity 
provision of the present statutes, and repeal, or drastic 
modification in rates, of the Federal estate tax. 

Apparently the pronouncement was considered somewhat 
too bold, for memory of the fate of the Mellon plan in the 
last Congress still painfully lingers; at any rate, later in the 
month public informants were allowed to disseminate the 
information that there will be no definite administration or 
Treasury plan of tax revision formally advocated except as 
presented in general terms by President Coolidge in his mes- 
sage in December and as incidentally projected by Sec- 
retary Mellon in his annual report to Congress on the 
first day of the session. 

The President and Mr. Mellon, according to the program 
as now understood, have thus gauged the politics of tax 
reduction and will permit the House and the Senate to revel 
in any elation there may accrue to them from initiating the 
new revenue bill. 

While Congress, accordingly, will not be asked to sign 
on the dotted line of a taxation project prepared outside its 
deliberative precincts, the House Ways and Means Com- 
mittee and the Senate Finance Committee will at least have 
the benefit of the information by Secretary Mellon and his 
Treasury advisers as to fiscal matters involved. It is ex- 
pected that they will advise and present their views on the 
Federal budget and the revenues necessary to meet it, but 
it seems probable that they will not undertake to definitely 
stipulate what rates should be adopted or what schedules 
should be raised, lowered or abolished. The Treasury ad- 
visers have always succeeded in having their ideas concern- 
ing administrative features of revenue laws acted upon fav- 
orably. It would seem, therefore, that, acting in reliance 
on experience, they will stress improvements in the laws 
with respect to these elements. 


The experiment of holding hearings outside of Washing- 
ton by a division of the Board of Tax Appeals, tried out 
last summer, was successful in the opinion of the Board 
and another schedule of “circuit” hearings has been worked 
out. It is expected that the personnel on the divisions 
assigned outside of Washington will be changed from time 
to time so that all of the members will be given the oppor- 
tunity to hold hearings in the field. 

A division consisting of John M. Sternhagen, chairman, 
W. C. Lansdon and Charles Roger Arundell will hold a 
series of hearings beginning at St. Louis on October 5 and 
scheduled for Kansas City beginning on November 2. Mr. 
Arundell was recently chosen on the Board to fill the 
vacancy made by the resignation of James S. Y. Ivins, who 
has gone into private practice at Washington. 
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While a considerable amount of criticism was made as a 
result the hearings held in the Northwest and along the 
Pacific Coast during the summer, this is believed for the 
most part to have resulted from lack of familiarity with the 
procedure requirements of the Board, with which practi- 
tioners outside of Washington are becoming more familiar, 


The recommendations of the Senate Investigation Com- 
mittee are likely to have a material effect on the nature of 
changes proposed in Congress to ainend the administrative 
provisions of the income tax law. Consequently there is 
much speculation in Washington on the precise nature of 
the Commaittee’s findings and its conclusion thereon. The 
Kiplingler Washington Letter Service forecasts some of the 
contents in summary as follows: 

“General tone will be that of vigorous criticism of both 
law and Treasury administration, citing cases of favoritism, 
but virtually admitting lack of any evidence of wholesale 
‘crookedness’ within Bureau. Effort will be made to follow 
criticisms with constructive remedial suggestions, to which, 
of course, the Treasury will reply with explanations based 
on its experience with similar ideas. (1) On engineering, 
including amortization, depletion, depreciation, etc., report 
will charge ‘loose and favorite settlements,’ with resulting 
heavy loss of taxes to government; oil companies will be 
cited especially in this respect. (2) On auditing, report will 
say that auditing methods do not comb closely enough; 
permitting escape of taxes through loopholes of capital 
losses, capital gains, etc.; William Boyce Thompson case 
may be held up as example. (3) On special assessments, 
report will cite many cases of what the Committee thinks 
is improper administration, resulting in laxity in favor of 
both government and taxpayers. 

“Secret intra-Bureau rulings will be condemned, and an 
important recommendation will be that these be published 
in a regular and routine way, thus establishing more uni- 
formity of policy between different sections of the Income 
Tax Unit, and giving taxpayers benefit of full information 
which now may be had in many cases only by Washington 
tax practitioners, and often not even by them. Belief is 
that this will tend to reduce what the committee considers 
‘favoritism.’ Reorganization of Solicitor’s office will be sug- 
gested, with more definite division of authority, or estab- 
lishment of a sort of ‘board of solicitors’ to assume the 
Solicitor’s responsibility, which committee members feel is 
too great for any one man. 

“More decentralization of Bureau personnel and work 
will be advocated to increase field settlements, with hope 
that careful scrutiny of tax returns on taxpayers’ ground 
will be fairer to both taxpayers and government. Methods 
of escaping taxes will be discussed, and proposals made for 
stopping loopholes, but it is significant that tax exempt 
securitics as a loophole will be minimized in importance. 
Further tax publicity, not less, will be suggested, but along 
different lines; the thought is that present publicity of names 
and amounts does no good, really misrepresents many in- 
comes, causes embarrassment, hurts credit standing; pro- 
posal will be to tell more, so as to make published material 
afford a real check on propriety of returns. (Committee 
members admit to us that this portion of the Couzens com- 
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mittee report may be used as ammunition by advocates of 
greater publicity.)” 


There is yet no way of sensing how Congress will react 
to the proposal of Congressman Martin B. Madden, chair- 
man of the Appropriations Committee of the House, that 
a permanent law be enacted requiring the President when 
there is a surplus of $50,000,000 or more, at the end of any 
fiscal year, to direct the Secretary of the Treasury to rebate 
that surplus to the taxpayers on their current tax bills. In 
the event that the general principle involved were accept- 
able, prevailing opinion is that there would still be division 
on the question as to whether rebates should be made in 
the same proportion to all classes of taxpayers, or, as is 
now proposed, to further modify the application of pro- 
gressive tax rates by giving taxpayers in the upper tax 
brackets larger reductions than those in the lower taxable 
ranges. 


The probable fate of the move for repeal of the publicity 
features of the Revenue Act of the Act of 1924 is a favorite 
matter of speculation in Washington. The personnel of 
both the Ways and Means Committee and the Finance 
Committee are divided on the issue. Representative Henry 
W. Watson of Pennsylvania, a member of the Ways and 
Means Committee, has come out for repeal of publicity as 
has Senator Smoot, chairman of the Senate Finance Com- 
mittee. W. R. Green, chairman of the Ways and Means 
Committee, is expected to oppose any repeal. Other influen- 
tial members of Congress, including Senator Borah, are 
firmly opposed to any repeal, and it is considered prob- 
able that some members from the West will seek to extend 
income tax publicity to include data other than the amount 
of taxes paid. 


Party regulars in the Republican camp are not entirely 
satisfied with the independence of mind on tax legislative 
questions which is being manifested by some members of 
Congress. Senator Borah shies from positively endorsing 
the plan that is supposed to be favored by the Treasury 
Department. He has indicated that he is quite as much 
interested in reducing the normal income tax rate on which 
men and women of comparatively small incomes have to 
pay as in reducing the surtax maximum on large incomes. 
With reference to the claim of the Government that by 
making a large reduction in the maximum surtax the maxi- 
mum taxes will be collected, Senator Borah recently 
remarked: “It certainly is a very encouraging sign when 
men grow so patriotic that they want to pay more taxes.” 


Administration leaders would probably feel more cer- 
tain of the success of their tentative tax program if the 
hand that the Democratic party and the insurgent Repub- 
licans will play were better known. In this regard “T. 
R. B.,” Washington correspondent of the New Republic, 
says in a recent issue: 

“Though only the most optimistic accept the idea that 
the new revenue bill will be passed by March 15, I still do 
not see how Mr. Coolidge and Mr. Mellon can fail this time 
to get their proposition over. Their personal strength has 
been increased, their newspaper support augmented, their 
prestige and power improved. It is inconceivable that they 
should fail—and yet the fact remains that in close admin- 
istration circles there is nervousness over the situation and 
the leaders look forward to the convening of Congress with 
apprehension. It is hard to understand. 

“There seems reason to believe the Democrats will not 
make the sort of fight this time they did last. They have 
no idea of adopting a policy of mere obstruction. Whether 
it will amount to much or not I am unable, of course, to say 
but there is to be held in New York a small, select and ex- 
clusive conference of Democratic leaders late in November 
for the purpose of trying to map out for the part in the 
House and Senate a definite course. I am told there will be 
fewer than eight men present and not more than two or 
three will be outsiders. Every effort will be made to keep 
the conference from becoming public. It is to be held at a 


private home and to have just as little advertising as pos- 
sible.” 
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Tax Recommendations By American Insti- 
tute of Accountants Withheld 


HE American Institute of Accountants has chos- 

en not to release for publication action taken on 
tax issues at the annual meeting held in Washing- 
ton, September 15 and 16. 





Recommendations for 
changes in administra- 
tive features of the 
Revenue Act of 1924 
were made by the Spe- 
cial Committee on Tax- 
ation, of which Edward 
E. Gore, of Chicago, is 
chairman, but the Ex- 
ecutive Committee re- 
gards the report as ten- 
tative, subject to 
changes by the execu- 
tive officers. | Recon- 
sideration of the report 
probably results from 
the nature of certain 
legislative proposals 
therein, which involved factors more political than 
technical. 

Expressions of opinion from members of the insti- 
tute attending the meeting indicated that practically 
all favored extending the jurisdiction of the Board 
of Tax Appeals to include cases involving refunds 
as well as tax deficiencies. 

The principal addresses were made by George O. 
May, of New York, and J. Harry Covington, of 
Washington, former chief justice of the Supreme 
Court of the District of Columbia. 

Officers elected for the coming year were as fol- 
lows: William H. West, of New York, president; 
John F. Forbes, of San Francisco, and Frederick 
A. Ross, of New York, vice-presidents; Arthur W. 
Teale, of New York, treasurer; R. J. Bennett, of 
Philadelphia, and William P. Bickett, of New York, 
auditors. The executive committee will consist of 
Arthur A. Carter, New York; John B. Niven, Mont- 
clair, N. J.; Walter H. Rand, Boston; Ernest Rick- 
ett, Chicago, and Stanley G. Fitch, Boston. 











EDWARD E. GORE 





Plan for Death Tax Reform Ratified by 
Representatives of Four States 

AX. officials representing New York, Mas- 

sachusetts, Pennsylvania and Connecticut 
have agreed on a plan which the legislatures of 
these states will be urged to adopt in order to re- 
move state barriers against the prompt transfer of 
securities in settling estates and to advance the 
movement for elimination of multiple inheritance 
taxes. 

The proposed law would permit the executor or 
administrator to obtain the transfer of stock or 
other non-taxable securities merely by presenting 
to the corporation issuing or having possession of 
them, or to its transfer agent, a short affidavit 
establishing the fact that the decedent stockholder 
was a non-resident of the state of incorporation, or 
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OST executive decisions today are governed by the precedents 


and practices current within each particular industry so uni- 
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the HARVARD BUSINESS REPORTS is to bring together in 
convenient usable form these precedents and practices. 


In the first volume of this series 
are published 149 cases selected from 
over 3,500 cases collected by the Har- 
vard Graduate School of Business 
Administration through its Bureau of 
Business Research. Hundreds. of 
progressive executives in every line 
of business have co-operated whole- 
heartedly in laying open the private 
records of their companies to the 
field agents of the Bureau. Each re- 
ported case has particular importance 
as an example of current business 
practice or as a guide to sound busi- 
ness management. The decision 
stated in each case is that of the busi- 
ness firm; in no instance has the 
Bureau injected its own editorial 
opinion. 


An Actual Situation with Issues 
and Decisions Given 


ACH case presents an actual situa- 
tion, which arose in an actual 
business, the actual method by which 
the situation was met, and the actual 
reasons which inspired its selection. 
For example, take the case of the Ran- 
dolph Shoe & Leather Company, on 
page 244. Here a declining market 
had led many customers to attempt re- 
pudiation of contracts made at higher 
prices. What should be the policy of 
the company? The facts are first made 
plain, then the issues the company was 
called upon to decide are described, 
the company’s decision and the factors 
influencing it definitely explained. Con- 
cise headnotes at the beginning of each 
case briefly summarize the facts and 
indicate the executive decision therein. 
Note the partial list of contents of the 
first Report at the left. In all, it con- 
tains 149 significant cases; 561 pages, 
size 6 by 9 inches; bound in library 
buckram. 
At first, two or three volumes will 
be issued a year. Subsequently this 


number may be increased. Other vol- 
umes will exemplify points not cov- 
ered by the first volume and include 
supplementary illustrations of cases 
previously noted, showing the current 
results of particular practices. A cu- 
mulative index will make the series of 
increasing value as other volumes be- 
come available. 
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ecutive experiences, of effective methods and 
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bution, finance, accounting, that the Reports 
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a resident of a state having reciprocal laws, and 
that the property to be transferred is non-taxable. 

This plan was decided upon by the tax officials 
in the realization that the removal of the delays sur- 
rounding stock transfers would greatly increase the 
benefits from the reciprocity laws recently enacted 
by the four states in question in order to reduce the 
evils from multiple inheritance taxation. Under 
the reciprocal laws, each state has undertaken not 
to impose inheritance or death taxes of any char- 
acter upon the personal property of a person dying 
as a resident of one of the other states, providing 
the state of his residence does not impose similar 
taxes on personal property of residents of the other 
state. 

The reciprocal provisions apply to estates of per- 
sons dying on or after July 1, 1928, with the ex- 
ception of Massachusetts, where they will take ef- 
fect on Dec. 1, 1925. In addition to the four 
states mentioned, Alabama, Florida, Vermont, 
Rhode Island, Nebraska, Nevada and the District 
of Columbia are automatically entitled to the bene- 
fits of reciprocity, because they do not impose any 
inheritance or death taxes on the personal property 
of non-residents. These six states and the District 
of Columbia also will share in the benefits of the 
new stock transfer plan. 

The states were represented at the tax con- 
ference as follows: New York, Seth T. Cole, 
Deputy State Tax Commission; Massachusetts, 
Henry F. Long of Boston, Commissioner of Cor- 
porations and Taxation; Pennsylvania, Elmer S. 
Welch of Harrisburg, of the State Auditor 
General’s office, and William M. Boenning of 
Philadelphia, State Inheritance Tax Attorney ; Con- 
necticut, Harwell Knapp of Hartford, Assistant 
Tax Commissioner. 


Seven States Receive One-Half the Total 
Current Income of the Nation 


HE people of the State of New York receive 15 

per cent of the total current income of the coun- 
try and the residents of seven states receive one- 
half of the nation’s annual income, according to 
advance figures taken from a report soon to be 
issued by the National Bureau of Economic Re- 
search, 474 West 24th Street, New York, under the 
title “Income in the Various States, Its Sources 
and Distribution, 1919, 1920, and 1921.” The peo- 
ple of Nevada receive only one-tenth of 1 per cent. 
The seven states at the top of the list accounting 
for 50 per cent of the national current income are: 
New York, Pennsylvania, Illinois, Ohio, Massa- 
chusetts, California, and Michigan. The seven states, 
Utah, Arizona, Vermont, Wyoming, New Mexico, 
Delaware, and Nevada, at the bottom, receive scarce- 
ly 2 per cent. 


These figures, the National Bureau of Economic Research 
admonishes, should not be confused with income data 
appearing in recently issued Federal income tax reports, 
for “net taxable income,” as defined by law, is subject to so 
many exemptions that it does not give a true picture of the 
nation’s economic condition. For example, Census reports 
show that over forty million persons are classed as “gain- 
fully occupied,” while only seven million income returns 
are filed. With the aim of determining approximately the 
whole income, the National Bureau 6f Economic Research 
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embarked upon a comprehensive investigation, the results of 
which are now being made public. This inquiry was car- 
ried on by Dr. Willford I. King, Mr. Maurice Leven, and a 
corps of assistants, under the general direction of Dr. Edwin 
F. Gay, formerly president of the New York Evening Post, 
and Dr. Wesley C. Mitchell, author of “Business Cycles,” 
codirectors of research. 

Current income as used in this report represents roughly 
the amount that the people have to spend or to save cur- 
rently; in other words, the amount that is disbursed to them 
during the year in the form of actual money, commodities, 
or services upon which a pecuniary value is ordinarily 
placed. It does not include changes in business surpluses 
or in the values of inventories. 

Seven Highest States 

How this income has varied in the seven highest states 
in a three-year period is shown by the figures of the Na- 
tional Bureau of Economic Research for 1919, 1920, and 
1921, the latest years for which basic data are available: 

Total Current Income 
in Millions of Dollars 
1919 1920 1921 


MUOUE TRGB. cio sie'ck ace sce $9,259 $10,580 $9,797 
Pengeylwaiia .....0.c00cceee 5,734 6,749 5,626 
Parr 4,991 5,287 4,706 
| tte: BEE: Re 3,803 4,316 3,232 
Massachusetts .. 2.0.0 sccsee 3,003 3,640 3,085 
a ee er one 2,829 3,445 3,268 
RN Soo os vaie caneiainiets 2,406 2, 848 2, 098 


The District of Columbia, in each of the three years, had 
a larger proportion of persons gainfully employed and a 
higher per capita income for the entire population than did 
any of the forty-eight states. Nevada, which is at the bot- 
tom of the list as regards total current income, is found to 
be third highest in respect to per capita income. As in the 
case of average earnings per employee, per capita incomes 
in the Southern States appear at the bottom of the array, 
Mississippi and Alabama being last. 

Agricultural States Suffer 

Although the agricultural states showed the effects of 
the 1921 depression in decreased income, in a few sections 
the per capita current income in 1921 was greater than in 
1919, notably in the District of Columbia, New York, Cali- 
fornia, and Rhode Island. 

In 1919, the area in which per capita incomes were $400 
or less was confined to eight states in the southeastern part 
of the country, North Carolina, South Carolina, Georgia, 
Kentucky, Tennessee, Alabama, Mississippi, Arkansas. In 
1921, however, the area of lowest per capita income spread 
to comprise twelve states in the South and also the two 
Dakotas. Most of the other states also suffered marked 
decreases in per capita current income. 


Gross Income Tax Law of California 
Surmounts Railroad Attack 


PPOSITION by railroad companies operating 
O in California to the increase in the tax on gross 
revenue from 5% to 7 per cent, which became effec- 
tive on July 1, 1921 as a result of the enactment of 
the King amendment of the tax laws, has been 
abandoned. 

The Southern Pacific Company has recently paid 
$5,846,565 in additional taxes and $730,810 in penal- 
ties for the six months of 1921 and the years 1922 
and 1923. The Atchison Company has paid $1,703,- 
161 in additional taxes and $212,282 in penalties for 
the same periods. Additional tax for 1924 was 
deposited before the penalty for that year became 
effective. 


Treatment of Bank Discount in Com- 
puting Income—Solicitor’s Ruling 


HERE has been much uncertainty among 
bankers regarding the method of distributing 
earnings from bank discount for tax purposes. The 
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following ruling’ of the Solicitor of Internal Revenue 

applicable to the Revenue Acts of 1918, 1921 and 

1924, throws additional light on the subject: Cc PA 
On the cash receipts and disbursements basis bank dis- ~— ‘ 

count on noninterest-bearing loans is income to the bank Examinations 

at the time the note or mortgage is paid. Under the ac- view 

crual system the income to be reported for each taxable Revie 

year from such discount is the amount earned during that , 

year on all such loans held by the bank. A special class is being formed for 
Under both the cash receipts and disbursements and the students who desire coaching b 

accrual methods of accounting the amount of commissions ond f he M § by corres- 

charged by the banks at the time of making interest-bear- I ence tor the May, 1926, C. P. A. State 


ing loans is income to the bank at the time the loan is and Institute examinations. Students must 


mands. ; e Rie hast enroll on or before December 15, 1925; 
No twncome trom discount on loans purchase y the stud commen 

bank at less than face value after the loans are made is « XA f ew January 15, 1926, and 
to be reported under either the cash receipts and disburse- ontinues tor a period of sixteen weeks. 


ments or the accrual method of accounting until the pay- The class will be limited to students who 
ment of all or a portion of the loan or a re-sale. enroll before 
1S. M 


. 3820; IV-34-2327. 
eae _ DECEMBER 15, 1925 
Revenue From Income Tax Reduced $80,- The resident class in preparation for the New 


° York State, 2 inati i i 
000,000 5 ont Wow By Rate Reduction or ate, January, 1926, examinations will begin on 
HE 25 ducti an t , TUESDAY, DECEMBER 1, 1925 
9 per cent reduction in income tax in at the Engineering Building, 25 West 39th Street 
effect for the last half of the fiscal year ended N.Y. © 
June 30, 1925, resulted in but a four per cent For Particulars Apply to 


decrease in revenue from the Federal income tax C. P. A. EXAMINATIONS REVIEW 
for that year as compared with the preceding year. FISK BUILDING 

This is disclosed in the preliminary statement for Broadway at Filty-Seventh Street 

the last Treasury year made by David H. Blair, 

Commissioner of Internal Revenue. Conducted by 


Total revenue from income for the fiscal years Henry L. Seidman, B.C.S., LL.B. C.P.A., (N.Y.) 
1925 and 1924 were: 1925—$1,761,659,049.51; 1924 oe ee Ro 8 CP.A., (NY. 
—$1,841,769,316.80. Decrease $80,100,267.29. The - - 
total of $1,761,659,049.51 for the fiscal year 1925 in- 
cluded a collection of $916,232,697.02 from corpora- 


tions and $845,426,352.49 from individuals. 
Quarterly receipts from the tax on incomes during 


the last two fiscal years commpamee as wn FEDERAL 


Quarter ended Sept. 30.....$416,425,091 $400,002,857 


Quarter ended Dec. 31 oo ~—— INCOME TAX INDEX 


4 
Quarter ended March 31....$586,780,190 $519,238,820 answers instantly (because of its dictio i 
Quarter ended June 30..... 433,719,574 461,809,006 5 y ( penigipenpe Hine. J 


; ‘ lik m 
Cost of Collecting Rises € arrangement) every question on income 
x : ae taxes. It locates for you at once all official 
With reference to costs of administering the og : : 
; seare cared . authorities on every subject, for instance: 
revenue laws, Mr. Blair says: 


The expenditures for administering the internal revenue abatement claim 
laws for the fiscal year 1925 were approximately $47,019,500, amended return 
not including expenditures for refunding internal revenue bad debts 113 
collections and taxes illegally collected, which is in no bankruptcy 41 
sense an administrative expense. The aggregate receipts of Board of Tax Appeals Decisions. 407 
internal revenue were $2,584,140,268.24, which makes the depreciation ”» 200 
cost of operation for the fiscal year 1925 $1.82 for each $100 dividends 210 
collected, compared with $1.53 for the preceding fiscal year. estates and trusts 130 
The foregoing expendityres include, however, approxi- intangible assets . 38 
ly $9,014 for the enforcement of the prohibition law and invested capital 220 
$1,128,000 for the enforcement of the narcotic law. Deduct- lease 66 
ing these two items of expense from the total, leaves $35,- obsolescence 41 
878,500 as the expenditures for collecting the internal rev- reorganization 61 
enue taxes for the fiscal year 1925, which is equivalent to a special cases 47 
cost of $1.43 for each $100 collected. The cost of collection 
on a similar basis for the fiscal year 1924 was $1.24. and thousands of other items 
Commissioner Blair’s statement shows that dur- 
ing the fiscal year refunds were made from the 
following appropriations: 
‘ Refunding tax illegally collected, claims accrued prior to 
om- July 1, 1920, $452,934.42. 
Refunding taxes illegally collected 1924 and prior years, 
j $49,209,536.60. 
mong Refunding taxes illegally collected 1925 and prior years, 
puting $11,945,475.98. ; 
The Refunding taxes illegally collected in 1926 and prior years, 
$90,301,391.33. Total, $151,909,337.33; less amount by which 


Income Tax Index Service, Inc. 
9-15 Clinton Street, Newark, N. J. 
Gentlemen: Please send me without obligation on my 
part full information about the Index and other features of I.T.I. 
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Bennett Accountancy 
Course 


To introduce the BENNETT ACCOUNT- 
ANCY COURSE to Income Tax readers, we 
will be glad to send on approval any of the 
following texts: 


Check texts you are interested in, and mail to us. 
Controlling Accounts and Special Ledgers 
Building and Loan Accounting 
Annuities and Actuarial Science 
Municipal Accounting 
Cost Accounting Theory and Practice 


The Bennett Accountancy Course is recognized 


wherever good accounting practice is known, and has 
been established since 1907. 


ELECTIVE COURSES 


Post-Graduate Coaching for C. P. A. Examination, Auditing, 
Law, Costs, Bookkeeping, and complete C. P. A. Course 


CATALOG ON REQUEST 


Bennett Accountancy Institute 


1505 Race Street PHILADELPHIA, PA. 


Tables of Bond Values 


ACME— Adequate for amortization. 
SERIAL—For bonds maturing in 


equal installments. 
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MONEY AND INVESTMENTS by Rollins, 
revised 1924. 

STATE AND MUNICIPAL BONDS by W.L. 
Raymond. 

MUNICIPAL AND CORPORATION: BONDS 
by Rollins, revised 1924. 

STOCKS AND THEIR MARKET PLACES 
by Rollins, revised 1924. 

LAWS REGULATING THE INVESTMENT 
OF BANK FUNDS. 


Send for catalogue describing our 
fifty service books of finance. 


FINANCIAL PUBLISHING CO. 


Controlling the 
MONTGOMERY ROLLINS PUBLICATIONS 


17 Joy Street, Boston, Mass. 


repayments exceeded disbursements in connection with the 
appropriation refunding taxes illegally collected 1923, $23,- 
921.73. Net total, $151,885,415.60. 

The interest allowed on claims for refunds under provi- 
sions of the Revenue Acts of 1921 and 1924 amounted to 
$31,563,458.06, which is included in the foregoing statement. 

The refunds of $49,209,535.60 for taxes collected illegally 
in 1924 and prior years included $17,777,642.45 refunded as a 
25 per cent tax reduction under provision of Section 1200 of 
the Act of 1924. 


Miscellaneous taxes for the year 1925 and 1924 
compared as follows: 1925—$822,481,217.73; 1924 

$954,419,940.26. Decrease, $131,938,721.53. The 
principal decreases during the year are shown from 
the taxes on automobiles, motorcycles, trucks, parts 
and accessories, and admissions. The Government 
collected only $30,907,809.09 in admission taxes 
during the fiscal year 1925, as compared with a col- 
lection of $77,712,523.60 during the previous year. 
Revenue from the tax on tobacco and tobacco 
manufacturers, on the other hand, increased by 
$19,608,279.82. Receipts from club dues rose from 
$8,009,861.49 for the fiscal year 1924 to $8,690,588.35 
for the last fiscal year. 


Recapitulation 
The following table gives a recapitulation of 
receipts by general sources corresponding to the 
titles in the Revenue Act of 1924 for the fiscal years 
1924 and 1925: 
General sources: 1924 1925 
Income $1,841,738,988 $1,761,643,476 


Estates and @ifts...... 2.0.0.0 102,966,762 108,939,895 
Cigars, tobaccos and manufac- 


turers thereof 324,501,783 344,121,297 
Admissions and dues 85,722,385 39,598,397 
Excise taxes, manufacturers’, 

etc. 186,884,236 140,852,098 
Special taxes, including corpor- 

ation capital stock tax 95,856,958 98,031,000 
Stamp taxes, including playing 

cards 62,257,554 49,251,784 
Miscellaneous taxes, including 

receipts from distilled spirits, 

delinquent taxes under re- 

pealed laws and receipts from 

sources not taxable after 

July 2, 1924, etc 96,250,591 41,702,321 


WOME Ss cinGeleSecrdecleeeen $2,796,179,257 $2,584,140,268 


U.S. National Debt Low When Compared 
With That of Leading European Nations 


HE fixed charges of nearly 900 million dollars 
b Biches arising from a national debt of over 
twenty billion dollars are a heavy drain on the tax- 
paying public, yet when the outstanding liabilities 
of some of the European countries are considered, 
our own burden becomes greatly reduced. 
Following is a compilation of the national debt 
of Great Britain, France, Italy, Germany and the 
United States in terms of the dollar at par, made 
by the foreign information department of the Bank- 
ers’ Trust Company of New York: 
France $81,007,000,000 
Italy: 38,444,000,000 
RRR Rar orate esi 37,211,000,000 


I INI iad sa os si rc Gets at a 20,932,000,000 
Germany 14,170,000,000 


Of the French debt 37.17 per cent is due abroad; 
the rest is due at home, according to the bank’s 
analysis. Of the Italian debt 53.95 per cent is due 
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abroad. Only 14.67 per cent of the British debt is 
due abroad. All of the debt of this country is owed 
at home. 

On judging the fiscal condition of the several 
countries, the proportion of the indebtedness which 
is due on demand is an important item. A large 
floating debt may result in critical financial dis- 
turbances. The floating debt of France on March 
31 was 25.46 per cent of the total, according to the 
Bankers’ Trust Company compilation, while the 
debt due on demand in Italy amounts to 14.62 per 
cent of the total indebtedness. 

On the same date Great Britain’s unfunded debt 
was 10.20 per cent of the total; that of the United 
States 7.64 per cent; and Germany’s unfunded debt 
but .27 per cent of the total national debt. 


RECENT AMENDMENTS OF TREASURY 
REGULATIONS 


HE last sentence of Section 1502 of Regula- 
tions 65, which defines an “association” has 
been amended! to read: 

A corporation which has ceased to exist in contemplation 
of law but continues its business in quasi corporate form is 
an association or corporation within the meaning of Sec- 
tion 2. 

This part of Section 1502 previously read: 

A corporation which has ceased to exist in contemplation 
of law but continues its business in corporate form is an 
association or corporation within the meaning of Section 2, 
but if it continues its business in the form of a trust, it be- 
comes subject to the provisions of Section 219. 


A more positive definition of the distinction be- 
tween an association and a trust has been made by 
amendment® of Article 1504 of Regulations 65 to 
read as follows: 

Where trustees merely hold property for the collection of 
the income and its distribution among the beneficiaries of 
the trust, and are not engaged, either by themselves or in 
connection with the beneficiaries, in the carrying on of any 
business, and the beneficiaries have no control over the trust 
although their consent may be required for the filling of a 
vacancy among the trustees or for a modification of the 
terms of the trust, no association exists, and the trust and 
the beneficiaries thereof will be subject to tax as provided 
by Section 219 and by Articles 341-347. If, however, the 
beneficiaries have positive control over the trust, whether 
through the right periodically to elect trustees or otherwise, 
an association exists within the meaning of Section 2. Even 
in the absence of any control by the beneficiaries, where 
the trustees are not restricted to the mere collection of 
funds and their payment to the beneficiaries, but are asso- 
ciated together with similar or greater powers than the 
directors in a corporation for the purpose of carrying on 
some business enterprise, the trust is an association within 
the meaning of the statute. 


An amendment® has been made of Article 836, 
Regulations 45 (1920 edition) and Article 836, 
Regulations 62, which govern the value allowable as 
paid-in surplus for the purpose of computing the war 
profits and excess profits tax under the Acts of 
1918 and 1921. 

The amendment leaves regulations substantially 
the same as established by Treasury Decision 3367, 
approved July 10, 1922, with the exception of 
changing the two concluding sentences to read: 


_ No claim will be allowed for paid-in surplus in any case 
in which the additional value has been developed or ascer- 


2T. D. 3749; IV-36-2353. 
°T. D. 3748; IV-36-2354. 
27. D. 3744; IV-34-2334. 
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tained subsequent to the date on which the property was 
paid in to the corporation. In all cases the proof of value 
must be clear and explicit. 


This portion of the article previously read as 
follows: 


No claim will be allowed for paid-in surplus in any case in 
which the additional value has been developed or ascer- 
tained subsequent to the date on which the property was 
paid in to the corporation or in respect of property which 
the stockholders or their agents on or shortly before the 
date of such payment acquired at a bargain price, as for 
instance, at a receiver’s sale. Generally, allowable claims 
under this article will arise out of transactions in which 
there has been no substantial change of beneficial interest 
in the property paid in to the corporation and in all cases 
the proof of value must be clear and explicit. 


The Responsibility of the Bar in Income 
Tax Practice 
Continued from page 362 


to the client and the courts and administrative bodies 
are deprived of the benefit of the counsel and advice 
which the importance of the subject deserves. 
We hear much now-a-days about the great strides 
made in the profession of medicine during the last 
few decades. This is because that profession has 
applied itself to solving new problems—or to speak 
more accurately, to ascertain the cause of old ills 
and find new remedies to end them. Whether or 
not taxation may be classed as an ill is not ques- 
tion for present consideration. We will all agree, 
however, that unscientific taxation is an. ill and 
should be approached with the same determination 
for its eradication as is displayed by the medical 
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profession in stamping out disease. The advance 
made in curing human physical ills is due to the 
general and widespread interest of medical men in 
improving conditions, and their willingness to go 
studiously into new fields of research and practice. 
If there be ills of taxation, it rests with the legal 
profession to show the same interest and determina- 
tion in their remedy. The field is a large one and 
is of vital importance to our civic and business life. 
The lawyer who enters that field will have his re- 
wards. The practice is remunerative, it is absorb- 
ingly interesting and last, but by no means least, 
there is the satisfaction of contributing profes- 
sionally to a greatly desired end—namely, wiser 
tax laws wisely administered. 


TAX COMMITTEE REPORT 


Preceding Mr. Korner’s address, Mr. Charles 
Henry Butler of Washington, chairman of the Spe- 
cial Committee on Taxation, presented the following 
report in behalf of the Committee: 

Mr. President and members of the Association, the Spe- 
cial Committee on Federal taxation, of which I have had 
the honor to be chairman for several years, will make its 
fourth report, and the only recommendation necessitating 
action it has made is that, if the Association sees fit, it be 
continued, either as a special committee, or as a standing 
committee; as, however, that the Executive Committee 
has not acted on the suggestion to make this Committee 
a standing committee, the resolution offered will be to 
continue. 

Before offering that motion, may I briefly state 
what has been accomplished during the past year. As usual, 
your Committee has endeavored to obtain some relief for 
the taxpayers, both lawyers and clients. You will remem- 
ber that two years ago Mr. Morehead, Special Counsel for 
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on a basis of common right, without hindrance 
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the Secretary of the Treasury, appeared at Minneapolis 
contemporaneously with the Chairman of the Committee and 
suggested that there was a possibility of obtaining some 
relief as to earned income. This was interesting, because 
lawyers’ incomes are not only earned but generally “hard 
earned.” Well, a wedge did get in, largely due to the 
work of Mr. Morehead, but your Committee helped to 
drive it in. It is hoped that in the next Income Tax act 
the wedge will go a little further and lawyers and other 
professional men will have more substantial relief. 

Earned income is one of the matters on which this Com- 
mittee has asked to be heard by the Finance Committee of 
the Senate and the Ways and Means Committee of the 
House, both of which expect to meet in October and frame 
the 1925 Act. 

Your Committee has also endeavored to obtain some 
coordination and uniformity in regard to the statute of 
limitations. There are at least four different periods of lim- 
itations in the present Revenue Act; we hope, and have 
had some signs of encouragement from administrative offi- 
cers, that there may either be a uniform period or the pres- 
ent periods so defined that lawyers may advise their clients 
as to their rights in this respect without making diagram 
and reading all the acts all the way through. 

Your Committee has also suggested some relief in regard 
to speeding up actions so that matters which have been 
determined adversely in the Department may be taken to 
the courts more expeditiously than under present laws and 
regulations. 

As usual, it fell to the lot of this Committee to obtain 
Federal legislation. This Committee has never been as pes- 
simistic as,some of their reports seem to indicate that other 
committees encounter in having legislation enacted by Con- 
gress. On three occasions in the last three years it has 
become necessary for this Committee to aid in protecting 
the interests of those taxpayers who had given waivers, 
generally on the advice of counsel—probably members of 
this Association—and whose rights to file claims for re- 
funds had become seriously complicated thereby. In 1923 
and 1924 your Committee obtained the passage of acts 
relieving the situation, and this year the Act of March 3, 
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1925, meeting the same emergency got under the wire just 
before Congress adjourned. This Act gives similar relief 
for another year to those taxpayers who are known as 
the waiverites. This was really a remarkable piece of 
legislative work; I can speak highly of it because it was 
entirely the work of the very efficient secretary of this 
Committee, Mr. George M. Morris of Washington, D. C. 


One of the greatest courts—it is not called a court—it is 
only called a board—but it is one of the greatest judicial 
tribunals today in the United States is the United States 
3oard of Tax Appeals. Now, instead of using the time 
allowed for my report in making a statement of what that 
Board is doing, and what we were trying to help it in doing, 
I have asked Mr. J. Gilmer Korner, the Chairman of that 
3oard, as the Statute calls him, but who is really the Chief 
Justice of the Court, to take my unelapsed time and to make 
that statement for me. This Board, or really Court, has 
the largest judicial business in the United States. There are 
pending before it over six thousand cases involving at least 
a quarter of a billion dollars. Every lawyer in the United 
States is interested in such a court, and in its procedure. 
And so instead of trying to say anything about this Court 
myself, Mr. Korner will make a brief statement in regard 
to the work which is being done there; but please let me 
supplement—or rather precede those remarks—with the 
statement that this Association, and every member of it, 
ought to get behind the effort that will be made at the next 
session of Congress to have the members of that Board, 
who had the responsibility of determining these thousands 
of cases involving these hundreds of millions of dollars, 
allowed a compensation sufficiently adequate to enable them 
to continue in doing the good work that they are doing. 


Your Committee at its last meeting placed as the fore- 
most item on its agenda for the coming year, the obtaining 
of this very proper recognition of services rendered. 


Mr. President, before Mr. Korner speaks, might it not 
be well for you to put the single resolution that this Com- 
mittee has recommended—that it be continued. 
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mental differences between methods of avoiding or reduce- 
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und lawful, as distinguished from forbidden evasion, and 


SECOND, to furnish synopses of all tax systems, State and 
Federal, showing requirements for Assessments, Returns, 
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a al ae employ legal tax experts to put into effect tax 
Se ee ST ene ! saving methods, which, like devices for reducing 
insurance premiums, put money in the bank. It 
SANT CER RAE EN eee We | is equally profitable for every taxpayer, and is 
now made possible through the use of Sears on 
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Stock Dividends Held to Be 
Taxable as Income in 
New York 


TOCK dividends must be included 

as income in computing tax liabil- 
ity under the New York income tax 
law, according to a decision of New 
York Appellate Court in a test suit 
brought by Robert Sterling Clark. 

Millions of dollars which heretofore 
have not been received in taxes, and 
which under the new ruling must be 
paid, are involved in the action at is- 
sue. The New York Commission has 
heretofore refrained from taxing stock 
dividends on the assumption that the 
decision of the United States Supreme 
Court in Eisner v. Macomber, holding 
that taxation of stock dividends as in- 
come is in violation of the Federal Con- 
stitution, applied to states as well as to 
the Federal Government. The New York 
Appellate Court takes the contrary 
view. The opinion on this point reads 
as follows: 

“There would seem to be no doubt of 
the intent of the Legislature to make 
stock dividends taxable. Hence it is 
that Eisner against Macomber is not 
an authority against this state tax, as 
seems sometimes to have been assumed, 
but, on the contrary, is an authority in 
favor of the tax. The court expressly 
stated that the purpose of Congress to 
tax stock dividends as income was 
plainly evinced, but such purpose was 
thwarted by the Constitution. The 
State Legislature is not hampered by 
constitutional restrictions. It had the 
power to make stock dividends subject 
to the tax and it has plainly exercised 
that power. 

“It is our view that under the Fed- 
eral statute, by reason of its constitu- 
tional limitations, stock dividends are 
not taxable, either in the hands of in- 
dividual stockholders or of beneficiaries 
(and such statute is being administered 
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by the Federal Government on that 
theory) but that under the state stat- 
ute, unrestricted as it is by constitu- 
tional limitations, stock dividends are 
taxable alike, whether received by in- 
dividual stockholders or by _ benefi- 
ciaries. The statute makes no distinc- 
tion between these two classes of per- 
sons.” 

The opinion was written by Justice 
Cochrane and concurred in by the 
other justices. The suit was to test 
whether a stock dividend received by a 
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beneficiary of a trust was subject to a 
tax. Mr. Clark, the plaintiff, was bene- 
ficiary under a trust created in 1896 by 
Alfred Corning Clark, which consisted 
of Singer Manufacturing Company 
stock. He sued because his stock was 
assessed. 

The case will be taken to the Court 
of Appeals before action is taken by 
the State Tax Commission looking to 
the collection of any taxes which might 
become payable under the ruling of the 
appellate division. 
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Repeal of Reorganization Restrictions of 
Tax Law Urged by Mining Interests 


EFINITE programs of action with reference 

to revision of the revenue laws are being formu- 
lated by various commercial organizations in antici- 
pation of the public hearings to be held by the Ways 
and Means Committee beginning October 19 and by 
the Finance Committee after the House bill has 
been drafted. 

The American Mining Congress, according to an 
announcement in the American Mining Congress 
Journal, will urge repeal of the capital stock tax; 
repeal of the stamp tax; reduction of surtaxes; 
reduction of the corporation income tax; and repeal 
of the retroactive features of the reorganization 
provisions of the income tax law. 

In support of repeal of the capital stock tax the 
plea will be made that “it imposes an unjust burden 
upon small corporations, and bears unequally on 
different taxpayers.” The tax is represented as 
being especially burdensome to small mining com- 
panies in the development stage which are operat- 
ing without profit or at a loss. 

Opposition to the reorganization provisions of 
Sections 203 and 204 of the Revenue Act of 1924, 
is based upon the contention that under previous 
laws avoidance of tax through reorganizations was 
not consequential and that, in legislating to fore- 
stall such possible means of escape from proper 
taxation, legitimate transactions are unnecessarily 
hampered. . 


Direct and Indirect Taxes as Contemplated 
by the Constitution 
(Continued from page 367) 


buildings and general assessments, whether on the 
whole property of individuals or on their whole real 
or personal estate. All else must be considered as 
indirect taxes.”™ 

The court was of the opinion that the tax imposed 
by this Act on annual gains, profits and income was 
“not a tax on ‘the whole **** personal estate’ of the 
individual ; but only on his income, gains and profits 
during a year, which may have been a small part 
of his personal estate, and in most cases would have 
been so.” 


%*7 Hamilton’s Works 848. 


October, 1925 


Hylton v. United States also was cited with ap- 
proval on the question of the injustice and inequality 
of apportioning a tax on carriages, and the con- 
clusion was drawn that the same objection applied 
to an income tax. It was, therefore, held that a tax 
on income was within the category of an excise or 
duty. 

While the foregoing decisions were correct, ex- 
cept that of Springer v. United States, in which it 
was held that an income tax was an excise or duty, 
the reasons given were unsatisfactory in some re- 


. spects. The court repeatedly stated obiter that a 


tax on personalty was an excise or duty. This 
error was committed in spite of the fact that a tax 
on personalty by the legislatures of the colonies had 
always been deemed to be a direct tax. 

Furthermore, the Supreme Court laid great stress 
on the proposition that a tax was not direct if the 
apportionment thereof would result in inequality 
and inequity. This, of course, was no logical reason 
for deciding whether the tax was direct or indirect. 
It disregarded entirely the character or nature of 
the tax itself, which should be determinative. 

The above decisions concluded the first century 
of our constitutional history. A decision soon was 
to be announced which resulted in the Sixteenth 
Amendment. This decision among others will be 
discussed in the next article of this series. 


Allowance for depreciation of patents acquired before 
March 1, 1913, should be based on their fair market value 
as of that date, the same as in the case of tangible assets, 
provided satisfactory evidence of such value is offered by 
the taxpayer. S. M. 4110: IV-37-2358. 
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